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EDITORIAL NOTES. 


Last month we were hoping to do something for our subscribers 
which should be of practical use to them, and to that end prepared, 
with much labor and under great disadvantages, owing to the absence 
of any official copies of the Laws of 1914, an abstract of all the bills 
that had passed the Legislature and been approved by the Governor. 
When too late to cancel the work, the printers of the Laws of 1914 
surprised everybody, and must even have surprised themselves, by 
actually publishing the entire volume of Laws, and, while at the pres- 
ent writing (May 26th) the Index has not appeared, there is no doubt 
the bound volumes will be in the hands of the members of the Bar be- 
fore this number of the Journal appears. We doubtless wasted a large 
amount of space in the Journal, but the intention was the best. We 
do not so much regret giving up the remainder of the April Journal to 
the opinion of the well-known firm of New York lawyers on the sub- 
ject of the Hennessy “Home Rule’ Act, notwithstanding the fact 
that, before that was actually published in the Journal, the Supreme 
Court, by Mr. Justice Trenchard, had declared the Act unconstitu- 
tional, in so far as the main bad result reached by it was concerned. 
The long letter referred to indicated at least the particularity with 
which lawyers who have to do with the approval of municipal bonds 
must study the subject. There is nothing more important for a mu- 
nicipality than that there should be no cloud upon the title and secur- 
ity of its bonds. It was undoubtedly a surprise to many good law- 
yers in this State that the Legislature should pass, or the Governor 
approve, a measure like this Hennessy bill, which was dangerous in 
that it was so blind as to the results which might flow from it. In 
other words it was so sweeping that it made the ground beneath it 
exceedingly doubtful. Bills of this character, of doubtful constitu- 
tional validity, should be most carefully considered before being 
placed upon the statute book. 





There will, of course, be a sense of gratification on the part of the 
Bar, as they notice the size of the volume of Laws for 1914, to observe 
that it is smaller than for several years past, and includes fewer chap- 
ters. That many of the Acts amending previous statutes are exceed- 
ingly unimportant, and ought not to have been passed or approved, 
wi.! go without saying. There is not a session of the Legislature when 
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a more or less greater mass of undigested, if not indigestible legislation, 
goes through the mill and comes out for better or for worse; usually 
for the worse. Among the Acts amended we notice that relating to 
writs of error, in section 18, which section provides that the writ of 
error shall stay executions. Inasmuch as writs of error in civil cases 
are abolished, the amendment to section 18 should have been left 
unpassed. Much worse, however, than amended sections of Acts that 
are practically repealed are two Acts which may be red-lettered as 
fine examples of how not to draw a public statute. These are chapters 
161 and 250, and reference to them is sufficient to show what 
we mean. 





If the Legislatures of this and other States do queer things, so does 
Congress. One has only to read the pages of “The Congressional Rec- 
ord” to see how many speeches are printed that were never delivered, 
and which contain nothing of moment to throw light upon the sub- 
jects in hand. The publication of the “Record” is necessary to en- 
lighten the people of the country upon what is actually done in Con- 
gress, since the newspapers give no attention to proceedings there un- 
less of striking import, and then the report is too brief to convey the 
teal facts. There is no excuse, however, why 365 pages of a recent 
number of the “Record” should be taken up with “Documents,” so 
called, attached to a speech of Senator La Follette. The privilege of 
appearing in print to be paid for by the United States Government was 
never so abused before, and, we trust, will never be so abused again. 
The cost of that single issue of the “Record” was over $12,000, and 
not a man, woman or child in the nation to-day, or who may live here 
for the next thousand years, will ever read the one-quarter of it. It 
will not even be referred to. Such raids upon the treasury of Uncle 
Sam are distressing, and show how far away Congress is in its rules 
from the ideals that ought to be held and practiced by what has been 
sometimes termed “the greatest legislative body on earth.” 





The sale of the voting-machine by the State, which took place 
early in May, made a gross loss to the State, if the full cost of the 357 
machines is taken as the basis of their value, of $171,740. Each ma- 
chine cost $500 and the selling price was $25. It has never been 
ascertained, because no inquiry was ever instituted, as to who, if any- 
body, among State officials, legislators or politicians, profited by the 
measure which compelled the State to buy these machines. We are 
not in a position to charge that there was any graft connected with the 
legislative Act or the purchase, but the general suspicion that every- 
thing was not as it appeared upon its face ought to have led some 
Legislature subsequent to the one authorizing the purchase to investi- 
gate and clear up the matter. It is now too late, of course, and all that 
the State can do is to pocket the loss and hope that a similar waste of 
money will not be made again. The public objection to these ma- 
chines could not be eliminated, and, we think, for the best of reasons, 
the two main ones being crucial, namely: first, that the voter could 
not see whether his vote was actually cast as he intended and properly 
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counted. Faith in most matters is all-important it is true, and the 
world cannot get along without it, but faith in such a machine could 
not be absolute, because, second, it was proved by experts that noth- 
ing in the way of a machine was easier to be tampered with than this 
very presumed instrument of absolute accuracy. 





KENNEDY, ADMINISTRATRIX, v. DAVID KAUFMAN & SONS CO. 


(N. J. Supreme Court, Union Circuit, April 7, 1914). 
Employers’ Liability Act—Death Act—Practice— Form of Complaint— Independent 
Contractor 


Case of Henrietta I. Kennedy, Administratrix of James E. Kennedy, 
deceased, petitioner, against David Kaufman & Sons Company, re- 
spondent. On motion to strike out complaint. | 


Mr. Francis A. Gordon for motion, 
Mr. J. A. Kiernan, contra. 


BERGEN, J.: The cause of action set out in plaintiff’s complaint 
is that the defendant purchased from the Standard Oil Company a 
metal tank, and as part of the terms of purchase agreed to take down, 
remove, load and ship it; that the defendant thereafter contracted with 
one Hendrickson to take down the tank and remove it for defendant, 
which intrusted to him the entire work of furnishing the ways, works, 
machinery or plant for doing the work, and also the duty of seeing that 
these were and should be in proper condition; that Hendrickson en- 
gaged plaintiff’s intestate as a laborer to take down and remove the 
tank; and while he was doing the work the tank collapsed through de- 
fects in the ways, works, machinery or plant, which arose, and had not 
been discovered and remedied, through the negligence of Hendrickson, 
who had been intrusted by the defendant with the duty of seeing 
that they were in proper condition, whereby the plaintiff's intestate 
was killed, by reason of which the action was brought for the benefit 
of his next of kin under the “Death Act” of 1848. 

The defendant moved to strike out the complaint upon the single 
ground that no cause of action is stated because under the facts averred 
defendant was under no legal obligation to the deceased concerning the 
ways, works, machinery or plant. The question whether the deceased 
was subject to the conditions of Section 2 of the Act prescribing the 
liabilities of an employer to make compensation for injuries received by 
an employé in the course of his employment, commonly called the 
Employers’ Liability Act, P. L., 1911, 134, is not raised by the notice, 
and the consideration of this motion is limited to the question whether, 
if the plaintiff has a right of action against an independent contractor 
under the first section of the Act, it is legally set out in the complaint; 
and the result is predicated upon the assumption that the parties were 
not bound by Section 2, and stood in the same relation to each other 
that would exist if either had given notice to the other that the pro- 
visions of Section 2 should not apply to the contract of employment, 
or that the contract contained an express statement that it did not. 

The plaintiff claims that the complaint states a cause of action 
against this defendant under Paragraph 3 of Section 1 of the Employ- 
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ers’ Liability Act, which provides, that if an employer enters into a 
contract with an independent contractor to do a part of the employers’ 
work, or if such contractor (the independent contractor) contracts with 
a sub-contractor to do all or any part of such work, such contract 
shall not bar the liability of an employer for injury to an employé of the 
contractor, or sub-contractor, caused by any defect in the condition of 
the ways, works, machinery or plant, if the defect arose through the 
negligence of the employer or some one intrusted by him with the duty 
of seeing they were in proper condition. No facts are set out in the 
complaint showing that this defendant furnished, or was required to fur- 
nish, any of the ways, works, machinery or plant. On the contrary the 
complaint alleges that the defendant intrusted to Hendrickson “the 
entire work of furnishing the ways, works, machinery or plant for doing 
the aforesaid work,” so that Hendrickson is averred to be an indepen- 
dent contractor intrusted with the entire work without the control, co- 
operation, assistance, or interference of the defendant, while the statute 
applies only to cases where part of the work is to be done by the inde- 
pendent contractor. Under this complaint the deceased was employed, 
not as a sub-contractor, but as a laborer, to take down the tank, and 
therefore an employé of the independent contractor who had assumed, 
not a part of defendant’s contract, but the whole. 

The Legislature, when it declared that in cases where the em- 
ployer contracted part of his work to an independent contractor, he 
should be liable for defects in the ways, works, machinery or plant, was 
dealing with a situation not shown by this complaint, but with one 
where the employer furnished them to the independent contractor for 
doing a part of the work; otherwise it would not have limited the em- 
ployer’s liability to cases where only part of the work was let to a con- 
tractor, for unless such was the legislative intent, the expression “to 
do part of such employer’s work,” might as well have been omitted. 

What the plaintiff claims is that in all cases, where the entire work 
is let to an independent contractor, the employer is liable for defects in 
ways, works, machinery or plant belonging to and furnished by, such 
independent contractor. This is nct the proper construction of the 
statute, but on the contrary the employer is only liable where he fur- 
nishes the ways, works, machinery or plant in aid of part execution of 
his work, and does not make him liable where the entire work is let to 
an independent contractor, who furnishes the ways, works, machinery 
or plant, over whose negligent conduct in not remedying defects, the 
employer has no control. 

As this complaint charges that the doing of the entire work, as 
well as the furnishing of the ways, works, machinery or plant was let 
to an independent contractor by the defendant, through whose negli- 
gence in not discovering and removing the defects complained of, the 
plaintiff's intestate was killed, it does not state a cause of action under 
the statute invoked, and it is not claimed that this defendant would be 
liable for the negligence of Hendrickson, unless Paragraph 3 of Section 
1 of the Employers’ Liability Act applies. 

The motion to strike out should be allowed. The defendant may 
take an order striking ovt the complaint with costs. 





mn Ot HY 


[~~ llwrelUOrrlC Cl (il hl !.!lClU 


‘' ‘¥ ' 


NEWARK PAVING CO. V. KLOTZ. 


NEWARK PAVING CO. v. KLOTZ. 
(N. J. Supreme Court, November Term, 1918). 
Employers’ Liability Act—Tort Feasor—Settlement and Release—Subrogation—Step-children 


The case of Newark Paving Company, plaintiff in certiorari, 
against Hattie Klotz, administratrix. Certiorari to Essex Pleas. 


Messrs. McCarter & English, and Mr. Arthur F, Egner, for pros- 
ecutor. 2 ag 


Mr. John V. Laddey, of Newark, for defendant. 
Heard before Justices Swayze and Bergen. 


rhe 


The following statement of facts is taken from prosecutor’s brief: 
“Klotz was one of a gang of men employed by the respondent to 
wheel stone and cement to a concrete mixer at work on Elizabeth Ave- 
nue on the repavement of that street. He went to his work at seven 
o’clock in the morning, but when he arrived there it was found that 
owing to the pipes of the concrete mixer having been frozen, no work 
could be done until this had been repaired. The men therefore could 
do nothing whatever and about 7.40 and at least an hour before the 
mixer was fixed so as to permit the resumption of work, Mr. Klotz 
was struck by a car of the Public Service Corporation and killed.” 
To this must be added the important fact that at the time he was 
struck, Klotz was fixing up his wheelbarrow. 

Prior to the trial in this case, the petitioner received eight hun- 
dred dollars from the Public Service Corporation and released by a 
release under seal that corporation from liability. 

The opinion of the Court was delivered by 


SWAYZE, J.: We think the evidence justified a finding that 
Klotz’s death was due to an accident arising out of and in the course 
of his employment. The case is within the rule of Bryant v. Fissell, 
86 Atl. 458. 

The question of the effect of the release of the street railway 
company is more troublesome. The defendant appeals to the rule 
established in Weber v. Morris & Essex R. R. Co., 6 Vroom 409. 7 
Vroom 213, and in Monmouth County Fire Insurance Co., v. Hutchin- 
son and another, 6 C. E. Green 107. It is true that the present de- 
fendant is not an insurer, but we are not prepared to say that that fact 
alone takes the case out of the reason of the rule as stated in the cases 
referred to and by Chief Justice Shaw in the case on which they relied, 
Hart v. Western Railroad Corporation, 13 Metc. 99. We think, how- 
ever, that the present case is not governed by that rule for the reason 
that to so hold would conflict with the intention of the Act of 1911, 
under which this suit is brought. That Act was meant to insure com- 
pensation to workmen not generally but by way of weekly payments 
in lieu of wages. It therefore partakes to some extent of the nature 
of a pension, and we have held that there must be specific findings of 
fact to warrant an order commuting the payments into a lump sum. 
New York Shipbuilding Co. v. Buchanan, 87 Atl. 86. This object of 
the Act is especially emphasized by the amendment of 1913 (P. L. 
309) which declares that it is the intention that the compensation pay- 
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ments are in lieu of wages and are to be received by the employe or 
his dependents in the same manner in which wages are ordinarily 
paid; that commutation is a departure from the normal method of 
payment to be allowed only under unusual circumstances, and not for 
the purpose of enabling the injured employé or the dependents of a 
deceased employé to satisfy a debt or to make payment to physicians, 
lawyers or other persons. 

Although this enactment is later than the accident for which this 
suit is brought it is an express legislative declaration of the intent of 
the Act, an intent which might have been properly inferred from the 
provisions of the original Act. If the statutory compensations were 
subject to deductions by reason of payments made by a third per- 
son—the tort feasor—to the person injured or to his dependents, in 
Satisfaction of the liability for the tort, this object of the statute 
would be thwarted and in effect the commutation to a lump sum 
would take place without any order of the Court and at the will of 
the injured party or his representatives. If on the other hand the em- 
ployer were allowed to recover of the tort feasor by action in the 
name of the employé or his representative, he would be able to re- 
cover in advance of payments by him and at a time when the extent 
of his own liability could not be ascertained. These considerations 
suffice to show that the right to compensation under the statute and 
the right to recover damages of the tort feasor are of so different a 
character that the rule of law appealed to by the prosecutor is in- 
applicable. The release, therefore, of the claim against the street 
railway could not be a bar to the right to compensation under the 
statute. 

It is true this conclusion makes it possible for the employé to 
secure under the Act of 1911 double compensation. This was prob- 
ably not the intent of the Legislature, though as we think the result 
of the language of the statute. The difficulty seems to be obviated 
by the amendment of 1913. (P. L, 312, 313.) 

It is argued that the amendment amounts to a legislative decla- 
ration of the asserted right of subrogation under the original Act. 
The answer is two-fold: (1) It does not purport to be a declaration 
of the meaning of the Act of 1911, but an amendment of that Act, (2) 
The employer is only released when the employe recovers of the tort 
feasor a sum equivalent to or greater than the total compensation 
payments for which the employer is liable and the employer is only 
entitled to receive of the tort feasor a sum equivalent to the amount 
of compensation payments which the employer has theretofore paid 
to the injured employé or his dependents. Neither provision is ap- 
plicable to the present case. 

It is urged that the Court erred in allowing compensation, as in 
case of four children, when two of the four were only step-children. 
The evidence shows that the deceased supported the step-children 
and bought their clothes and shoes. We think this fact justified the 
Judge in allowing for them as actual dependents. Mulhearn v. Mc- 
Davitt, 16 Gray 404. The amendment of 1913 (P. L. 305) removes all 
doubt on this point for cases arising since its passage, and we find 
nothing in the language of the Act of 1911 to prevent us from adopting 
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the same construction. The important words are “actual dependents.” 
The word “children” may well be held to include dependent step- 
children. 


The judgment is affirmed with costs. 





PHILLIP, ADMINISTRATRIX, v. HAMBURG-AMERICAN S. 8S. CO. 


(Hudson Common Pleas, March 12, 1914) 
Employers’ Liability Act—‘‘Out of and in Course of Employment’ '— Burden of Proof. 
Case of Betty Phillip, Administratrix, petitioner, against Ham- 
burg Amerikanische Packetfahrt Actien Gesellschaft, a corporation, 
respondent. 


Messrs. Weller & Lichtenstein for petitioner. 
Messrs. Tennant & Haight for respondent. 


TENNANT, J.: Herman Phillip was in the employ of the above- 
named defendant as a storehouseman and rigger for some six or seven 
years prior to the date of the accident which caused his death. On 
the 28th of June, 1913, at about five o'clock in the afternoon, said 
Herman Phillip was seen falling into the river, either from a ship of 
the defendant moored to one of its piers in Hoboken, or from what 
is known as a breast boom, being a round piece of timber about 
twenty feet long, used for the purpose of keeping the ship away from 
the side of the dock. He was taken out of the water and died within 
a short time. 

The defendant is a steamship line and operates a number of piers 
in the city of Hoboken, and on the day in question the foreman of 
Herman Phillip ordered Phillip, together with another man, to go 
from pier two over to the south side of pier one and collect together 
some blocks and falls, which were lying along the string piece on 
the south side of pier one, and to bring said blocks and falls back 
to the storehouse located on pier two. Pier one is a two-story 
structure, 100 feet wide and five or six hundred feet long. On the 
north side of pier one, on the day in question, was moored one of 
the ships of the defendant, named “Kaiserin Augusta.” Said steam- 
ship ‘““Kaiserin Augusta” was kept out from the side of the pier by a 
number of breast booms, heretofore referred to, for a sufficient dis- 
tance to allow coal barges to come in between that ship and the pier; 
and Phillip fell into the water between the ship and one of such coal 
barges. There was but one gangplank leading to the ship from the 
pier, and that was about amidships, and extended from the deck of 
the vessel to the upper floor of the pier, the lower floor of the pier 
being used for the loading and unloading of freight. In order to 
use the gangplank aforesaid it would be necessary for a person to go 
upstairs, which were located at either end of the pier and which 
terminated on the upper floor of said pier, and walk along said upper 
floor until he came to said gangplank. 

The testimony is that Phillip, accompanied by another workman, 
after receiving his instructions from his foreman as stated above, pro- 
ceeded from pier two over to pier one; that when he got to pier one, 





168 THE NEW JERSEY LAW JOURNAL. 


where it joins the ijand, he left his companion and started upstairs, 
Saying that he was going aboard the ship, and that he would meet 
his companion again at the other end of the pier. He said nothing 
to his companion as to his purpose in going aboard the ship, and he 
had been with said companion from the time of receiving the order 
to go to pier one until the time of his going upstairs, except for a 
brief moment when he went into the tool house on pier two. His 
companion proceeded down pier one to the south side thereof, where 
the blocks and falls were located, and saw no more of Phillip. The 
next that was seen or heard of Philip was his falling through the 
air into the water as above described, at a point a couple of hundred 
feet aft of the gangplank. Whether he fell from the side of the ship 
or from one of the breast booms does not appear. There was no 
reason shown for Phillip going on board the ship; his instructions 
were to collect the blocks and falls which were located on the other 
side of the pier from the ship, said pier being 100 feet wide; and 
there is nothing in the testimony which discloses any reason, or 
motive, or duty of Phillip which would take him on board the ship 
at that time. 

The administratrix brings suit under the Compensation Act of 
New Jersey for compensation. The defendant answers and admits 
the employment of Phillip by the defendant and admits his death, 
but denies that the accident arose out of and in the course of his em- 
ployment. 

The words in the New Jersey Compensation Act “by accident 
arising out of and in the course of his employment” are taken from 
the English Compensation Act, and were construed by the English 
courts in a number of cases years before our statute was enacted. 
This being so, it is a well settled rule of construction that our Legis- 
lature, in adopting the verbiage of the English act, also adopted the 
construction placed thereon by the English courts. 36 Cyc. 1154; 
Wakeman v. Johnson, 3 N. J. L. J. 84. 

“A person claiming compensation under the English statute must 
prove that the injury arose out of and was sustained in the course 
of the employment of the injured workman.” Boyd on Workmen's 
Compensation, Sec. 495; Ruegg’s Workmen’s Compensation, 8 Ed., 
340; Dawbarn Workmen’s Compensation, 4 Ed., 111. “But the 
burden may be shifted, especially when the claim is by the dependent 
of the workman who has been killed, and whose evidence therefore 
is not available. In such a case, if facts are proved, the natural and 
reasonable inference from which is that the accident happened while 
the deceased was engaged in his employment, it then falls upon the 
employer, if he disputes the claim, to prove that the contrary was 
the case.” Boyd, Sec. 495. 

Has the petitioner at bar proven facts “the natural and reasonable 
inference from which is that the accident happened while the deceased 
was engeged in his employment?” I do not think so. There is 
nothing in the testimony to show why the decedent went on the ship. 
The particular duty that had been assigned to him by his foreman 
required his presence in a totally different place, namely, the other 
side of the pier, and could not possibly have brought him on the ship. 
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The petitioner, therefore, has not shifted the burden of proof to the 
defendant. Has she sustained it herself? To succeed she must not 
only prove that the accident arose in the course of the employment of 
the decedent by the defendant, but also that it arose out of said em- 
ployment. Was the decedent drowned while performing his work 
or doing something incident to his work? The answer to this is to 
be sought in the reason for his being on the ship; and no reason is 
proven. 

We are left to guess why it was he boarded the ship, and the 
petitioner contends that we should guess that it was in compliance 
with some order of some superior officer. This is not the law. If an 
inference favorable to the applicant can only be arrived at by a guess, 
the applicant fails. Ruegg, 345, and cases there cited; Dawbarn, 111, 
and cases there cited; Cunan v. Newark Gear Cutting Machine Co., 37 
oP 

The authorities go further and hold that if the circumstances 

‘sred to are equally consistent with the accident arising out of 
and in the course of the employment as with its being due to other 
causes, the claim of the applicant must fail. Ruegg, 341; Dawbarn, 
111; Pomfret v. Lancashire & Yorkshire R. R. Co., 2 K. B., 718, 5B. 
W. C. C. 422. 

The petition must, therefore, be dismissed. I have examined ail 
the cases cited by counsel for the petitioner and find none that conflict 
with this view; in fact they support it. Nor is the case of De Fasio’s 
Estate v. Goldschmidt Detinning Company, 88 Atlantic, 705, N. J. Sup. 
Ct., cited by the petitioner, at variance with the finding here, because 
in that case the decedent was killed while in search of material from 
his foreman at a place where he would naturally be under the circum- 
stances. In the case at bar the decedent was killed at a place quite 
removed from where he would naturally be if performing the work 
assigned to him by his foreman. 

The petition will be dismissed. 





CRAMER v. LANTERMAN. 


(Morris Common Pleas, January, 1914). 

Employers’ Liability Act—Conflicting Testumory— Burden of Proof. 

Case of Matthias N. Cramer, petitioner, against George W. 
Lanterman, respondent. Petition fled under Employers’ Liability Act 
of 1911. 

Mr. Charlton A. Reed for petitioner. 
Mr. David F. Barkman for respondent. 


SALMON, J.: * * * It is alleged by the petitioner that, while 
in the course of his employment as a blacksmith’s helper, and in the 
employ of the respondent, he was injured in his foot. It is alleged that 
petitioner was in the act of preparing a horse for shoes, and, while he 
had the foot of the horse in the accustomed position, namely, between 
the legs of petitioner, and while paring the right forehoof preparatory 
to receiving the shoe, the knee of the horse came down upon the left 
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foot of the petitioner and injured the iatter, and caused thereby the 
disability, of which he complains and for which he seeks compensation. 

The language of the petitioner is that “the horse came down on 
top of my foot ;” “the left one ;” “dropped right over on my foot ;” “his 
foot hit mine ; knuckled over on it ;” “I supposed it was his knee.” The 
respondent testifies of the occasion in question and describes it in 
these words: “He” (referring to the horse), “wobbled over, and 
Cramer went out from under the horse down on his hands and knees, 
and never went under the horse at all.” 

There is much in the testimony of a contradictory nature, and the 
evidence of the parties, petitioner and respondent, is thoroughly con- 
flicting upon the essential elements of the case. The stories of the wit- 
nesses, as detailed in the testimony, harmonize very little as to what 
actually happened, if anything, at the time of the alleged injury as 
claimed by the petitioner. The whole case, in my judgment, resolves 
itself into one in which the weight of evidence must be specially con- 
sidered, for the allegations of the petitioner are such as to require a 
careful examination of the value of testimony given in the case. 

It is satisfactorily shown that there was an occasion, on October 
2nd, 1913, such as alleged by the petitioner, and that he, in the course 
of his employment by the respondent, did receive an injury growing 
out of said occasion. The difficulty in the case is whether the injury 
referred to in his petition and complained of in his testimony was the 
actual injury received by the petitioner on the occasion in question, 
namely, October 2nd, 1913. Without now considering in detail the tes- 
timony of the petitioner and respondent regarding the incident itself, 
it is sufficient to refer specifically to the medical testimony produced on 
the part of the petitioner and respondent, as given by the physicians, 
who actually treated the petitioner for the injuries as alleged by him, 
and the injuries resulting from the occasion, respectively. The doctor 
produced by the respondent testifies that he visited the petitioner on 
October 5th, and October 7th, 1913; the first date, it will be noted, was 
three days subsequent to the alleged occurrence. The doctor testifies: 
“I found that the great toe of the left foot was very much swollen, and 
in a bruised condition, and there was a slight abrasion on the top of 
the toe.””, And when he was asked whether he observed anything the 
matter with the arch of the foot, he replied, “Not that I noticed,” and as 
to any marks on it, he replied, ““No, sir,’ and as to swelling, he replied, 
“No, sir.” And in response to the question, “Did Mr. Cramer tell you 
that the arch of his foot hurt while you were there?” he replied, “No,” 
This reply was emphasized in response to the question, “Never said a 
word about it?” Answer, “No, sir.” ‘The testimony of this doctor, 
who attended petitioner three days after the occurrence, is to the effect 
that, referring to the petitioner's foot, “It seems to be all right at the 
_ present time. There is a black spot, a blood clot, which is a result 
from the injury to the toe.” The “present time” referred to was the 
day of the hearing of this matter, on which day the doctor examined 
the foot in question. The doctor further testified that petitioner’s toe 
was swollen and had become black and blue, and that there was an 
abrasion of the skin on top-of the toe near the joint. This last testi- 
mony was with reference to the condition of the toe on October 5th 
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and 7?th, 1913. He further testified that, when examining the peti- 
tioner on October 5th and 7th, the petitioner’s entire foot was uncov- 
ered, and that the top of the foot was not discolored nor was the top 
of the foot swollen, so far as he, the doctor, saw and that with refer- 
ence to the arch of the foot, which was alleged at the time of hearing 
to have been in a fallen condition, the doctor testified that “there was 
nothing about the external appearance of the foot to attract my at- 
tention to that part of the foot. The injury was then to the toe.” 
The doctor also testified that the petitioner did not say anything to 
him about the foot any more than “the ‘horse stepped on his toe.” 

The testimony of the petitioner is that the occurrence in question 
happened early on the day of October 2d, and I think, from all the testi- 
mony, it can be fixed within the hours of seven and nine in the morn- 
ing of that day, and that the petitioner worked continuously through- 
out the day, and did not remove his shoe until his return home. The 
petitioner alleges that then the foot was swollen and discolored, and 
that the foot hurt the worst in the “instep and on top,” and that it 
was swollen “all over,” and that “it was so swollen I could not tel 
much about it.” 

The testimony of the doctor for the petitioner was to the effect 
that he first saw the petitioner on November 21st, 1913, and that on 
November 29th, he, the doctor, first saw the petitioner in the hospital, 
and last saw him there on December 4th, 1913. On November 21st, 
the doctor testifies that the left foot “was badly bruised and swollen 
all through the ankle;” that petitioner was injured “right across the 
instep on top of the foot ;” that the external signs of injury were, “the 
whole foot was absolutely black and blue, especially the top of the 
foot,” and that the foot “looked as though it had been badly injured,” 
and that “he had treated the foot, but more than that I (the doctor) 
“could not tell; badly bruised bones.” The doctor further testified 
as to his examination of the petitioner’s foot on November 21st, and 
particularly as to the appearance of the wound of the foot showing 
recent origin, that “I could not say whether it was recent or not, as 
there was no cut or abrasion of the skin; just a bruised foot; a bruised 
appearance of black and blue surface on top of the foot and the whole 
foot below.” 

The period of time from October 7th, to November 21st, being 
at least a matter of six weeks, was sufficient to admit of so many other 
happenings that might have been experienced by the petitioner, as to 
raise the question whether there was not an injury suffered by him 
other than that which may have obtained on the occasion of October 
2d, while last in the employ of the respondent. The testimony of the 
doctors as to the foot’s condition on October 5th and November 2\1st, 
respectively, is so divergent that it is impossible to reconcile the al- 
legations of the petitioner, that the two doctors making examinations 
on those days respectively were examining and treating a condition 
of the foot which was caused by the occurence of October 2d, 1913. 

The testimony, generally, convinces me that the injuries sustained 
on that date were not the injuries treated by the doctor who first saw 
the petitioner on November 21st, but that they were such injuries 
to the toe, as testified to by the doctor for the respondent, who made 
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his examination and gave his treatments on October 5th and 7th. 

It is a burden of the petitioner to furnish evidence from which 
the inference can be legitimately drawn, that the injuries of the 
petitioner were caused by an accident arising out of and in the course 
of the employment alleged by him. In the case at bar, the evidence 
is lacking, in that it does not satisfy the Court that the injuries com- 
plained of by the petitioner were caused on October 2d, 1913, as alleged 
by him, and by an accident arising out of and in the course of the 
employment of the petitioner by the respondent. 

Therefore, the petition in this case must be denied; however, there 
will be no costs awarded against the petitioner. 





COSTANO v. HANOVER BRICK COMPANY. 


(Morris Common Pleas, April 20, 1914). 
Employers’ Liability Act—‘‘ Actual Dependent’’— Test of Same. 


Case of Vincenzo Costanzo, petitioner, against Hanover Brick 
Company, respondent. Supplemental finding. 


Mr. Charles A. Rathbun for petitioner. 
Mr. Walter L. Glenney for respondent. 


SALMON, J.: In this matter opportunity was given for taking 
further testimony and hearing additional argument since the previous 
hearing, following which decision was filed on January 5, 1914. (See 
37 N. J. L. J. 52). 

The further testimony was mainly cumulative as to evidence pre- 
viously taken, with the addition of showing the whereabouts of the 
deceased for a period of years previous to his death. 

The question concerning which the rehearing was granted is 
whetker or not the petitioner is an actual dependent within the mean- 
ing of the statute. There is no reason for a change of view upon this 
subject as stated in the original finding. It is true that the deceased 
delivered his wages to the petitioner and that the petitioner supplied 
the clothing, board, etc., of the deceased. But it does not appear 
that the petitioner was an “actual dependent” as those words are 
defined in Miller v. Public Service Ry. Co., 85 Atlantic Rep. 1030, 
which holds that “the words ‘actual dependents’ * * * mean de- 
pendents in fact. The contrast in the statute is between those who 
are actually dependent and those who are not dependent.” See Muzik 
v. Erie R. Co., 89 Atlantic Rep. 248. 

For all that appears in the evidence the petitioner was constituted 
the “depository” of the deceased; it does not appear that the petitioner 
was dependent for “the ordinary necessities of life for a person of his 
class and position” upon the deceased. See the case of Dazy v. 
Apponaug Co., 89 Atlantic Rep. 160. In this case it was held that 
“the test of dependency is not whether the petitioner, by reducing 
his expenses below a standard suitable to his condition in life, could 
secure a subsistence for his family without the contributions of the 
deceased son, but whether such contributions were needed to provide 
the family with the ordinary necessaries of life suitable for persons in 
their class and position.” 
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I think it must affirmatively appear that the earnings of the de- 
ceased were given to the petitioner for the purpose of relieving, wholly 
or partially, the petitioner of his financial necessities, in order to bring 
him within the definition of an “actual dependent” as contemplated 
by the statute and construed by the Courts of this State. Or at least 
it should be proven that the petitioner actually applied such earnings, 
received from the deceased, to the defrayment of his obligations of a 
personal or family nature with respect to his and their necessary living 
expenses. Either of such conditions does not appear in this case, and 
therefore, my conclusions are unchanged as heretofore reached and 
the previous finding in the matter is now confirmed. 





SCHELF v. KISHPAUGH. 


(Warren Common Pleas, March, 1914). 
Employers’ Liability Act—Sphere of Employment— Wilful Negligence. 


Case of Harry Schelf, petitioner, against William Kishpaugh, re- 
spondent. 


Mr. John H. Dahlke for petitioner, 
Mr. George M. Shipman for respondent. 


ROSEBERRY, J.: The respondent owned and was operating a 
portable saw mill on the Theodore Bennett farm, at the foot of Marble 
Ridge near Belvidere, N. J., and was engaged in sawing timber into 
merchantable lumber. On the 9th of December, 1913, the petitioner, 
who lived in a near-by village called Cornish, went to the respondent 
and engaged to work for him at the sawmill by the day, at $1.75 per 
day. He went to work on the day following, and was employed by the 
respondent to take away the sawed lumber and to keep the pit cleared 
of sawdust. He worked at that until Tuesday, the 16th day of Decem- 
ber, 1913, when respondent, under whose direct supervision he worked, 
directed the petitioner to throw some fuel, sawed into three feet 
lengths, to the furnace of the engine, to be placed therein by re- 
spondent. 

The engine was one known as a locomotive boiler and engine, and 
at one end was a shaft with a large wheel upon it, connecting, by a 
belt, with a wheel a few feet away, which ran a large circular saw. The 
small wheel on the other end of the shaft also ran a belt in the opposite 
direction to the first belt, to a wheel upon a shaft, at the opposite end 
of which, and about five feet distant, was a small circular saw used to 
saw fuel for the locomotive furnace. The shaft and small saw sat upon 
a frame about three feet above the ground, and the belt ran about that 
high above the ground. It was necessary to throw the fuel over or 
under that belt to the locomotive furnace for use. 

On the morning of the 16th of December, 1913, when the injury 
occurred, the teamster, Mr. LaRue, who drove the team to haul logs 
for sawing purposes, failed to come to work. The respondent directed 
the fireman, George Riddle, to drive the team in LaRue’s place. When 
it became necessary to put fuel in the furnace, the respondent went to 
the door of the furnace, opened it, and began throwing in wood, and 
the petitioner, by direction of the respondent, began throwing the 
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sawed fuel to him. The respondent observing the petitioner by the 
rapidly revolving small saw, told him he must go away and keep away 
from that saw, and throw his fuel from the other side of the fuel pile. 
George Riddle, who said he was there at the time, says, that he heard 
respondent tell petitioner to go away from the saw, and that he then 
went around the heap of sawed fuel. He and the respondent both say 
that the distance hetween the small saw and water barrel (four or five 
feet from the belt) was about eight feet, and here there was ranked up 
and lying loose sawed fuel for the furnace, and that it was placed there 
for the purpose of being thrown over to the furnace when necessary to 
be used, and next to the water barrel was the natural and proper place 
to do this work, and at the same time it was perfectly safe. The re- 
spondent made petitioner, he says, go away from the vicinity of that 
saw the second time, and that he came back the third time, against his 
express orders, and, while respondent was not looking, got his hand, 
in some way, in throwing the eighth stick of fuel over to the furnace, 
upon the saw, and thereby injured his thumb and fingers so that his 
left hand was injured one-fourth of its usefulness permanently. 

The petitioner denied respondent’s testimony about being ordered 
away from the vicinity of the small saw, but he did it in such a hesitat- 
ing and half-halting way, that I am satisfied that respondent’s testi- 
mony, backed as it is by the testimony of George Riddle, is the true 
version of the affair. 

Respondent’s answer (1) denies all the material facts set out in 
the petition; (2) sets up wilful negligence on the part of petitioner as 
a defense. 

This action is under the second section of the Employers’ Liabil- 
ity Law of 1911, (Laws of 1911, p. 136, etc.) as amended in 1913, 
(Laws of 1913, p. 302, etc.) “When the injury or death is intention- 
ally self-inflicted, or when intoxication is the natural and proximate 
cause of injury,” are defenses which may be set up under this section, 
but wilful negligence cannot be set up under the second section of the 
Act. The definition of wilful negligence in section 3 has reference to 
the wilful negligence mentioned in section 1, and that defense is made 
before a jury, who are to pass upon it as a fact, under the instruttions 
of the Court of what, by the statute, is defined as wilful negligence. 
Paragraph 9 says: “Every contract of hiring made subsequent to the 
time provided for this Act to take effect shall be presumed to have 
been made with reference to the provisions of section 2 of this Act, 
and unless there be as a part of such contract an express statement in 
writing, prior to any accident, either in the contract itself or by written 
notice from either party to the other, that the provisions of section 2 
of this Act are intended not to apply; then it shall be presumed that 
the parties have accepted the provisions of section 2 of this Act and 
have agreed to be bound thereby.” Then, in Paragraph 10, it says, 
that “the contract for the operation of the provisions of section 2 of 
this Act may be terminated by either party upon sixty days’ notice in 
writing prior to any accident.” 

The defense of willful negligence cannot be set up to a case com- 
ing under section 2 of the Employers’ Liability Law, nor can it oust 
the Court of jurisdiction if it is set up, unless the conditions are com- 
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plied with which brings the case under section 1, and then it must be 
tried before a jury. 

Disposing of this case upon the merits, with leave to respondent to 
amend his answer, I think that at the time the injury happened to the 
petitioner, he was not acting in the sphere of his employment. The 
petitioner was a day laborer subject to the orders of his master, the 
respondent. 

Collins L, J., in the Court of Appeals in Whitehead v. Reader 
(1901), 2 K. B. 48; 70 L. J. K. B. 546; 84 L. T. R.514;17 T. L. R. 387; 
3 W.C. C. 40, stated the law to be as follows: “We have to get back 
to the orders emanating from the master to see what is the sphere of 
employment of the workman, and it must be competent for the master 
to limit that sphere.” 

In Losh v. Evans & Co., (L. 1902), 19 T. L. R. 142; 5 W. C. C. 17, 
Collins, M. R., observed “that an employer was at liberty to define the 
sphere of the duty of his workmen.” 

The respondent had the right to fix a limitation to petitioner’s area 
of work, as he had a right to fix a limitation on his method of work, or 
any other limitation imposed by an employer. 

There was a safe place to work and a dangerous place to work at 
the fuel pile. The respondent acting, as was his lawful right, com- 
manded the petitioner to work on the safe side of the fuel pile in throw- 
ing the wood to the furnace. That then became the sphere of the re- 
pondent’s employment of the petitioner, and to remove any uncer- 
tainty in fixing the sphere of employment between the safe and the 
unsafe side of the fuel heap, the respondent twice ordered the peti- 
tioner to keep away from the vicinity of the saw. When the petitioner 
went, against the respondent’s orders, in close proximity to the saw to 
throw over fuel to the furnace, it was a new or added peril to which 
the petitioner, by his own conduct, exposed himself; a peril which his 
contract of service neither directly, nor indirectly involved or obliged 
him to encounter. It did not belong to, nor was it connected with 
what the petitioner had to do in fulfilling his contract of service on the 
safe side of the fuel pile. Lynch, Administrator, v. Newman, 37 N. J. 
L. J. 17. 

The petition is dismissed. 





WHITE v. LAUTER COMPANY. 


(Essex Common Pleas, March, 1914). 
Employers’ Liability Act—Permanent Disability— Tuberculosis. 

Case of Albert F. White, petitioner, against Lauter Company, a 
corporation, respondent. 

Mr. John V. Laddey for petitioner. 

Mr. Chester W. Fairlie (Lum, Tamblyn & Colyer) for respond- 
ent. 

OSBORNE, J.: The petition in this case is filed by Albert F. 
White, a resident of the city of Newark, and claims compensation 
under “An Act prescribing the liability of an employer to make com- 
pensation for injuries,” etc., approved April 4th, 1911. 
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The undisputed facts are as follows: 

On the 17th day of February, 1913, petitioner entered the em- 
ploy of the respondent corporation as a factory hand at a compensa- 
tion of $8.00 a week. On the 19th day of March, 1913, while operat- 
ing a machine driven auger, the bit of which was about an inch and 
a half in diameter, the bit in some manner pierced the back of his 
right wrist, entering the bone. The extent of the injury to the bone 
does not appear. The wound had entirely healed by the 30th day of 
May, 1913, a period of ten weeks and two days after the accident. 
Petitioner now has tuberculosis of the lungs. The accident arose out 
of and in the course of petitioner’s employment. 

Respondent paid petitioner compensation under the act under which 
these proceedings are now brought, at the rate of $5.00 a week, from 
a date two weeks after the accident until the 30th day of September, 
1913, a period of 25 weeks. The payments thus made by respondent 
fully cover the period during which the petitioner was disabled, and 
for which he would be entitled to compensation for temporary dis- 
ability. There was no proof of doctors’ bills or medicines during the 
first two weeks after the injury, petitioner having been treated at a 
public dispensary. 

The sole question presented for consideration is whether the pe- 
titioner suffered any permanent disability as a result of the accident; 
first, through tubercular affection, and secondly, through permanent 
impairment of the hand. 

It was first alleged in the petition and contended by the petitioner 
at the hearing that, by reason of the injury to his wrist, petitioner 
became infected with a type of tuberculosis, described by his physi- 
cian as “generalized miliary tubeculosis,’ contracted through the 
wound. This theory, however, was abandoned during the progress 
of the trial, and for it was substituted the theory that tubercular 
bacilli were existent but quiescent in petitioner at the time of the 
accident, and the disease accelerated by his devitalized condition, in- 
duced by the injury to the wrist. There was a considerable amount 
of testimony taken on this point. 

The question resolves itself into one of fact. Dunham v. Clare 
(1902) 2 K. B. 292. 

Feldman v. Westinghouse Elec. Mfg. Co., 36 N. J. L. J. 48, was 
a case in which it was contended that petitioner’s tubercular con- 
dition was due to an injury; I there held that “if petitioner had been 
suffering with tuberculosis prior to the accident and the disease had 
been accelerated by reason of the accident, under the British cases he 
would be entitled to receive compensation therefor.” In the recent 
case of Hanglin v. Swift & Co., decided in the Hudson Common 
Pleas, January, 1914, 37 N. J. L. J., 81, Judge Tennant, following 
Clover v. Hughes, A. C. 242 (1910), held to the same effect. From 
an examination of the case of Brown v. George Kent, Lim. 1913, 
W. C. & Ins. Rep Gorden 639, in the English Court of Appeal, it ap- 
pears that this is still the law in England. The judgment of the 
Court, delivered by Swinfen-Eady, L. ]., approves and follows Dun- 
ham v. Clare (1902) 2 K. B. 292, 4 W. C. C. (Minton-Senhouse) 102, 
and Istrodowen Colliery Co v. Griffiths (1909) 2 K. B. 533. In the 
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latter case Cozens-Hardy, M. R. said: “Given an admitted accident 
it was not law to say that a disease, which had been accelerated, 
still more a disease which had been produced by the accident was 
not a matter which came within the four corners of the act.” 

It would therefore seem to be quite clear that if the petitioner 
is able to maintain his contention he would be entitled to recover. 

It has been distinctly held in this State that the burden of 
furnishing evidence from which the inference can be legitimately 
drawn that the death (in this case, disease) of an employé was 
caused by “an accident arising out of and in the course of his employ- 
ment rests upon the claimant.” Bryant et al. v. Fissell (N. J. Sup. 
Ct.) 86 Atl. Rep. 458. In connecting the accident with the disability 
as cause and effect, the court cannot act on “surmise, conjecture or 
guess,” but must act on a legitimate inference from proved facts. 
Wood v. Theo. Wilson Sons (Kennedy, L. J.) 1913 W. C. & Ins. Rep. 
(Gordon) 569; and in Chandler v. Great Western Ry. (1912) W. C.& 
Ins. Rep. (Gordon) 169; Fletcher-Moulton, L. J. uses much the same 
language, and Cozens-Hardy, M. R. says that “unless the workman 
can do something more than show a state of facts consistent with 
either one view or another he cannot succeed.” 

After a consideration of all the evidence in this case, | am not 
satisfied that the petitioner has sustained the burden of showing 
facts from which the inference can be legitimately drawn that the 
tubercular condition now complained of is due to this injury, and I 
must therefore find the fact to the contrary. 

This leaves the only remaining question to be decided, that 
of the extent of the permanent injury to the hand by reason of the in- 
jury to the wrist. The testimony varies all the way from ten to 
ninety per cent. of permanent loss of efficiency in the hand. A con- 
sideration of the evidence and an examination of the injured member 
leads me to the conclusion that the permanent injury to the hand will 
result in a loss of fifteen per cent. in efficiency. The statute pro- 
vides for the total loss of a hand 50 per cent. of the daily wages for 
150 weeks, therefore applying the rule suggested by the Supreme 
Court in the case of O’Connell v. Simms Magneto Co. 37 N. J. L. J. 72, 
petitioner would be entitled to compensation for the permanent dis- 
ability he suffers in the proportion of 15 to 150, which is equal to 22% 
weeks. 

I therefore find that petitioner is entitled to compensation under 
paragraph 1l1c, for disability partial in quality but permanent in char- 
acter (the statute providing that compensation shall be based upon 
the extent of such disability and shall bear such relation to the amount 
stated in the schedule as the disabilities bear to those produced by 
the injuries named therein) for 2214 weeks at the rate of $5.00 a week, 
the minimum amount fixed by the act. 

Petitioner is entitled to costs. 





No constitutional right of an attorney is held in Brown v. Warren 
County (Iowa) 42 L. R. A. (N. S.) 527, to be infringed by a statute 
requiring him to prosecute disbarment proceedings by direction of 
the court without fees. 
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IN RE PRINCETON UNIVERSITY. 


(State Board Equalization of Taxes, February, 1014. 
Taxation of Coliege Building in Course of Construction. 
In the matter of the application of Princeton University for a 
reduction of the tax assessment for the year 1913 on property situate 
in the Borough of Princeton, County of Mercer. 


Mr. Edward D. Duffield for the petitioner. 
Mr. William C. Vandewater for the respondent. 


THE BOARD (Memorandum by Mr. Jess): This appeal pre- 
sents two questions for decision. The first is whether the Graduate 
School of Princeton University was on the twentieth day of May last 
subject to taxation. It is not disputed that the building was at that 
time in course of construction. It also is conceded that in the fol- 
lowing September the building was completed and devoted to the 
“actual and exclusive” use of a college. Such use clearly entitles it 
to exemption from taxation under the provisions of section 3, para- 
graph 4, of the General Tax Act. It is equally clear, however, that 
at the time the assessment was made, which we are now reviewing, 
the building was merely being put into condition for use as a college, 
and therefore was not exempt. Inst. of Holy Angels v. Bender, 79 
N. J. Law 34; affirmed 80 N. J. Law 545. The assessor was obliged, 
under the law, to assess the building as he found it on May 20th, 
without regard to its intended use, when completed, for a purpose 
which would entitle it to exemption. This rule may seem to be 
anomalous but the power to modify it is lodged exclusively in the 
Legislature. 

The other question to be decided is, what was the market value 
of the building under consideration on May 20th? In the circum- 
stances of this case, that question is one of considerable difficulty. 
The Borough of Princeton was represented at the hearing, but made 
no effort to sustain the assessment. The only evidence before us 
was produced on behalf of the appellant. This consisted of testi- 
mony as to the amount of money expended in the erection of the 
building up to May 20th, and opinions of experts as to its market 
value. Cost is not a criterion of value for taxation purposes. Turnley 
v. City of Elizabeth, 68 Atl. 1094. The only other evidence in the 
case is the judgment of experts that the structure had no market 
value. The building was erected for a specific purpose with large 
gifts of money made by wealthy patrons of the University. In style 
of architecture, in ornamentation, and in its general plan, it embodies 
the peculiar wishes of those whose generosity made it possible. It 
would be of little utility for any other purpose than that which it is 
expressly designed to serve. Moreover, it must be considered apart 
from the land upon which it stands, since the assessment upon the 
land is not attacked. In seeking to determine the true, or market 
value of this property, we can take into account, therefore, only this 
building in course of construction for a single, limited purpose, upon 
land which the owner probably could not be induced to sell—a 
structure whose design and cost make it commercially unavailable 
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for any use than that of a graduate college, or to any owners other 
than the University Trustees. 

In directing the assessment before us to be made, the Mercer 
County Board of Taxation was influenced by the decision of this 
Board in the case of Roman Catholic Diocese of Newark, et al., v. 
City of Newark. That was a case where an assessment had been 
levied upon a tract of land in the City of Newark upon which St. 
Patrick’s Cathedral has been under construction for many years. 
That assessment was made upon the theory that the unfinished build- 
ing upon the land was not actually and exclusively used for religious 
worship. Upon the facts and the law the assessment was confirmed. 
The value of the building was not in controversy. The local asses- 
sors recognized the fact that the unfinished structure probably had 
little market value and, although many thousands of dollars had 
been expended in its erection, the assessment was placed at the 
nominal sum of $10,000. 

We are of the opinion that for somewhat similar reasons a nomi- 
nal assessment will represent the market value of the Graduate Col- 
lege. There is absolutely no evidence before us to justify an assess- 
ment of $350,000, except the statement that about $420,000 had been 
expended upon the building up to May 20th. We therefore find that 
the unfinished structure in question had, when assessed, a market 
value of not more than $25,000 and the assessment should be reduced 
to that amount. 





REINER v. MORRIS PLAINS STATE HOSPITAL et al. 


(Morris Common Pleas, Jan., 1914) 
Employers’ Liability Act— Extent of Injuries, 

The case of Josef Reiner, petitioner, against The Board of Mana- 
gers of the State Hospital at Morris Plains, N. J., and the State of New 
Jersey, respondent. On petition for compensation under Employers’ 
Liability Act of 1911. 

Mr. Charles A. Rathbun for petitioner. 

Mr. Edmund Wilson, Attorney-General of New Jersey, by Mr. 
Nelson B. Gaskill, Assistant Attorney-General, for respondent. 

SALMON, J.: * * * It is admitted by the respondent that 
the petitioner was employed as a baker’s helper at the New Jersey 
Hospital at Morris Plains, on June 11th, 1913; that on June 14th, 1913, 
petitioner suffered an injury to his right hand in the course of his em- 
ployment; that hospital service was given the petitioner; that the in- 
jury consisted in four small bones in the back of the hand being brok- 
en; that the petitioner returned to the respondent and to his work on 
August 10th, 1913, and continued in his usual employment until 
August 29th, 1913; that full wages were paid during the time of peti- 
tioner’s absence from his work, while in the hospital, and during his 
continued employment up to August 29th, 1913; that the respondent 
had knowledge and notice of the occurrence of the injury. 

The point in dispute between the parties is as to the extent of the 
injuries of the petitioner; the latter contending that he is and will be 
for a long period of time incapacitated, because of his said injuries, and 
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the respondent contending that, if the petitioner used such judgment 
as was legally required of him, and such ways and means as were 
pointed out to him as necessary, the full use of the injured hand would 
now be restored and the earning capacity of the petitioner undimin- 
ished, and his position with the respondent continued. 

The testimony satisfies me that the use of the hand is limited and, 
further, that such partial use has obtained since the injury and since 
the return of the petitioner to his work on August 10th, 1913. More- 
over, I am satisfied, from the testimony of the physicians, that, in all 
probability such limited use would have been eliminated, and that the 
efficiency of the member would have been restored to the petitioner, 
had certain directions been followed at the end of a period of four 
months. While there is merit in the criticism of the respondent to 
the effect that the petitioner is chargeable with his apparent laxity in 
not having put in motion, systematically, such physical treatment and 
use of the hand as would encourage its restoration as a normal mem- 
ber; notwithstanding, under all the circumstances of the case, this 
Court takes the view that such action on the part of the petitioner 
should be expected to date from the discontinuance of his service with 
the respondent, and being of the opinion that a period of four months 
from said date would have been ample for a normal condition to have 
resulted, this Court, therefore, feels that the liability under the act 
should run in favor of the petitioner during the period from August 
29th, 1913, to December 29th, 1913, and that compensation should be 
ailowed as follows: the minimum compensation of five doilars per 
week as provided for in subdivision (A) of paragraph eleven of Section 
two of the act, from Avgust 29th, 1913, to December 29th, 1913, a 
period of seventeen and cue-half weeks, or the sum of e1glttv-seven 
dollars and fifty cents. 

Therefore, an order will be made allowing the petitioner for such 
temporary disability as above stated, and judgment for the petitioner 
against the respondent will be ordered entered according to the above 
findings. 

SoPPLEMENTAL FINDING. 
In April a rehearing of above case was had, and there appeared— 
Mr. Charles A. Rathbun for petitioner. 


Mr. Edmund Wilson, Attorney-General of New Jersey, by Nelson 
B. Gaskill, Assistant Attorney-General, for respondent. 


SALMON, J.: Application having been made for a rehearing of 
this matter, the time was fixed and, after notice given, the petitioner 
was again heard concerning his present condition of alleged disability. 

The petitioner testified that he has been unable to obtain employ- 
ment since the previous hearing in the matter; that he has been in 
the German Hospital of New York and has followed the doctors 
directions concerning exercising his hand and applying liniments 
thereto; that the use of the member is partially restored; and it is ad- 
mitted by his counsel that a recovery may be had by May Ist, next; 
that petitioner desires to return to his home in Austria; that he is a 
widower with two children. 
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Therefore, I deem petitioner entitled to compensation at the 
minimum rate of five dollars per week as provided for in subdivision A 
of paragraph eleven of section two of the Act, from August 29th, 
1913, to May Ist, 1914, a period of thirty-five weeks, making the sum 
of one hundred and seventy-five dollars, which, commuted, amounts 
to the sum of cne hundred and seventy-two dollars and five cents. 

Counsel should be allowed, as suggested by him, the sum of tweaty- 
five dollars, as compensation to be paid by the petitioner. 

An order will be made allowing the petitioner as above stated, 
besides costs of the proceeding. 





De FAZIO’S ESTATE v. GOLDSCHMIDT DETINNING Co. 
(N. J. Supreme Court, Nov. 10, 1913). 
Employers’ Liability Act—Death of Servant—Prima Facie Proof. 


On petition by the Estate of Carmine De Fazio against the Gold- 
schmidt Detinning Company for an allowance under the Employers’ 
Liability Act. The allowance having been made, defendant brings 
certiorari. 

Mr. Richard F, Jones for prosecutor. 

Mr. Charles T: Cowenhoven for defendant in certiorari, 


PER CURIAM: This writ was allowed to review an order by 
Middlesex Pleas, awarding compensation under Employers’ Liability 
Act (3 Comp. St. 1910, pp. 3042-3044, §§ 89-93). De Fazio was in the 
service of the defendant. He was found dead lying under a train of 
cars, with a hole, about six inches in diameter, in his abdomen. There 
is no proof of the accident. 

Two points are raised: First, that the circumstances do not 
show that it was an accident. Second, that the injury did not arise 
out of and in the course of his employment. As to the first, we think 
that a prima facie case of accident was shown. There is nothing 
from which self-destruction can be inferred, and the size of the wound 
indicates that the injury was caused by some unusual happening. 

As to the second point, it seems that the deceased had gone to 
his foreman in search of material, and while on this trip was: injured. 
We have no doubt that under these conditions he was in the course 
of his employment. There is no proof that he was on the cars, or 
doing anything that increased the hazard of his work. 

Affirmed. 


GREGUTIS ADM’X. v. WACLARK WIRE WORKS. 





(New Jersey Supreme Court, April 15, 1914). ; 
Damages Under Death Act—Right of Action of Kin of Non-Resident Aliens—Applica- 
bility of Employers’ Liability Act. 

Case of Eva Gregutis, Administratrix, petitioner, against Waclark 
Wire Works, respondent. 

Messrs. Kalisch & Kalisch for motion. 

Mr. John J. Stainler for contra. 

BERGEN, J.: This is a motion to strike out a complaint in an 
action brought under the Death Act to recover damages for the 
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death of the plaintiff’s intestate. The complaint avers that the de- 
ceased was killed while in the employ of the defendants; that he left 
a father, mother, three sisters and one brother; that all were de- 
pendents of his, and all residents of the Empire of Russia, “and 
therefore the administratrix is not entitled to recover against the 
defendant” under the Employers’ Liability Act of 1911, P. L. 134. 

The only question raised and argued is that the contract of the 
deceased is governed by the Act of 1911 and that as by it no com- 
pensation is provided for alien dependents not resident in the United 
States, no cause of action is stated, the defendant’s claim being, that 
the right of non-resident next of kin to damages is limited by the 
Employers’ Liability Act to the compensation which it provides and 
as it expressly states that compensation under the schedule established 
by the Act shall not apply to non-resident alien dependents, the right 
of non-resident next of kin to damages under the Death Act is taken 
away, and therefore there is no statutory remedy remaining to such 
persons. No question as to the sufficiency of the complaint, if the 
action can be maintained under the Death Act, was urged on the argu- 
ment, and I have considered only the precise question presented and 
argued, which is, was the remedy given under the Death Act altered 
or modified as to non-resident next of kin in cases where an employé 
is killed while at work under an agreement fixing compensation in 
case of accidental death according to a schedule which excludes such 
non-residents from the benefit of the compensation so established by 
the Act of 1911? 

That such non-resident aliens have a right of action under certain 
conditions is settled in this State. (Cetofonte v. Camden Coke Co., 
49 Vr., 662), but such right depends upon the condition that a party, 
injured through the negligence of the defendant, would, if death had 
not ensued, be entitled to maintain an action in respect thereof. P. 
L. 1849, 151; C. S. 1907, Sec. 7. 

I think it must be conceded that, if the deceased had suffered 
an injury, not resulting in death, he would have been bound by the 
compensation provided for in the Act of 1911, P. L. 134, and could 
not have brought suit for his injuries in disregard of that Act, and if 
he could not, then it would follow that the condition upon which a 
right of action is given to the personal representative of a deceased 
person is not present. In addition to this the Act of 1911 covers all 
cases of death, and compensation therefor, where the contract of the 
employé is subject to Section II of the Act, and to that extent the Act 
of 1848 is inconsistent with it, as the later Act provided a different 
procedure and rule of damages, and, being inconsistent, it cannot be 
— to the class of cases enumerated in the Statute of 1911, for 
that Act repeals all inconsistent legislation. 

The conclusion I have reached is that where an employé con- 
tracts to work under Section I] of the Employers’ Liability Act, the 
damages to be paid by the employer in case of death are limited by 
that Act, and that an action by next of kin cannot, in such case, be 
maintained in disregard of the Act. Compensation is given, in lieu of 
damages, to dependents, and not to next of kin as such. The power 
of the Legislature to give or withhold a right of action in such case, 
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and to declare to whom and in what amount, compensation shall be 
made cannot be doubted. 

This complaint admits an employment governed by the second 
section of the Statute of 1911, but avers that because, under that Act, 
non-resident dependents are excluded from compensation, it does not 
apply to them, although it would apply to the compensation of the 
employe if he were seeking compensation for injuries on his own be- 
half. This does not state a cause of action in the present state of the 
law on this subject. 

The complaint will be stricken out with costs. 





BRZINSKI v. ACME BODY CoO. 


(United States District Court of New Jersey, April, 1914). 
Bankruptcy and a Claim Under Employers’ Liability Act— Priority. 
Case of Stanislaus Brzinski, petitioner, against Acme Body Com- 
pany, bankrupt, respondent. On petition for compensation. 


Mr. John V. Laddey for petitioner-claimant. 
Mr. Archibald Palmer for respondent-bankrupt. 


DeCOSTER, Referee in Bankruptcy: Stanislaus Brzinski has 
filed a proof of claim for $314.70, claiming priority of payment. Claim 
is made by reason of an injury sustained by claimant June 23d, 1913, 
and while in bankrupt’s employ. Claimant, at the time of the injury, 
was receiving $13.50 per week, and under the Liability Act of New 
Jersey, was entitled to receive for a temporary disability fifty per 
cent. of that amount per week during such disability, not beyond, 
however, three hundred weeks. 

Bankrupt paid claimant on account, $101.25, being $6.75 per week 
for fifteen weeks, and until October 20, 1913, (the first two weeks be- 
ing excepted). 

The petition in bankruptcy was filed November 15, 1913, and 
adjudication was made December 1, 1913. 

The compensation provided for in said Act may be commuted by 
the Court of Common Pleas, if it appear that such commutation would 
be for the best interest of the employé, &c., and on the fifteenth day 
of January, 1914, the Court of Common Pleas of Union county com- 
muted the compensation of claimant, and judgment was entered for 
the sum of $279.61, besides $35.09 costs. 

Claimant insists that, under Section 64 b (4) and (5) of the 
Bankruptcy Act, he is entitled to priority of payment. 

These sections read as follows: 

“64 b. The debts to have priority, except as herein provided, and 
to be paid in full out of bankrupt estates, and the order of payment 
mei te: * * © 

“4. Wages due to workmen, clerks, traveling or city salesmen or 
servants, which have been earned within three months before the 
date of commencement of proceedings, not to exceed $300, to each 
claimant. 

“5. Debts owing to any person who by the laws of the States or 
the United States is entitled to priority.” 
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No wages were earned by claimant within three months prior 
to November 15, 1913, and I do not understand that it is claimed the 
commutation of the compensation provided for in the Act is wages. 

The Act is entitled, “An Act prescribing the liability of an em- 
ployer to make compensation for injuries received by an employé in 
the course of employment, establishing an elective schedule of com- 
pensation, and regulating procedure for the determination of liability 
and compensation thereunder.” 

The compensation is for injuries received by employés, and can- 
not be considered as wages or a priority claim under paragraph 4. 

Debts owing to any person who by the laws of the States or of the 
United States is entitled to priority by the Assignment Act, C. S. 
113, § 10, p. 118, are made preferred debts to the extent of $300.00, and 
paragraph 22 of the Liability Act provides: 

“The right of compensation granted by this Act shall have the 
same preference against the assets of the employer as is now or may 
hereafter be allowed by law for a claim for unpaid wages for labor, 
&c.” 

Thus the claim in question is given priority under the State law, 
and the bankruptcy law (64 b*5) directs that debts entitled to priority 
by the State law shall be paid in full. 

I therefore find that the claim in question is entitled to priority 
of payment under 64 b 5. 





O'CONNELL v. SIMMS MAGNETO CO. 


(Essex Common Pleas, March 17, 1914). 
Employers’ Liability Act— Allowances for Disabilities. 


Case of Edward O’Connell, petitioner, against Simms Magneto 
Company, respondent, on petition for compensation under Employers’ 
Liability Act. (Second hearing, after review in Supreme Court). 


Mr. Ernest L. Quackenbush, attorney for petitioner. 


Messrs. Collins & Corbin, attorneys for respondent (Mr. Robert 
J. Bain, of counsel). 


MARTIN, J.: On the 5th day of August, 1911, the petitioner 
was in the employment of the respondent, and, while engaged in the 
performance of his duties in such employment on the scaffold, ad- 
justing some structural iron work, the scaffold broke, precipitating 
him to the ground. He was taken immediately to a hospital, where 
he remained for three weeks. After that he was unable to work, by 
reason of the injuries sustained, up to the time of the first trial, on 
May 9, 1912. The injuries caused the breaking of the collar-bone 
and three or four ribs. The permanent injuries consist of a fracture 
of the skull at the base of the brain, the deprivation of the full use 
of his right arm, paralysis of the right side of the face, so that he can 
breathe but very little through the right nostril, inability to close the 
right eye, inability to use the right side of the mouth, the hearing of 
his right éar is seriously impaired, and a general impairment of health 
as a result of the fracture of the skull. 











~ um ee eee | hc 6 eee. 2 2 oe 


O'CONNELL V. SIMMS MAGNETO CO. 185 


It is admitted that at the time of the accident petitioner received 
wages at the rate of $10.80 per week. The only question before the 
Court is the character and extent of the injuries and the number of 
weeks upon which to base what the respondent should pay to the 
petitioner at fifty per cent. of the wages received by him when the 
accident occurred. The answer to this question depends upon the 
construction of Clause C to the last paragraph of Section 11, L. 1911, 
p. 134-138, which provides that for disability, partial in character but 
permanent in quality, the compensation shall be based upon the 
extent of disability. A schedule of compensation for certain injuries, 
for which definite amounts are to be paid for a certain number of 
weeks, is set forth. The paragraph also provides that in all other 
cases the compensation shall bear such relation to the amount stated 
in the schedules as the disabilities bear to those produced by the 
injuries named in the schedules. 

It is claimed by the respondent that the total permanent disability, 
amounting to four hundred weeks, is the standard of estimating the 
injuries of the petitioner, and that the testimony in the case shows 
that the total injuries do not exceed fifty per cent. and that the ag- 
gregate injuries may not exceed two hundred weeks. 

The decision of the Supreme court in this case does not hold that 
the petitioner is entitled to compensation for all of his injuries based 
upon the standard of four hundred weeks only, but it holds that the 
total permanent but partial injuries should be based upon four hun- 
dred weeks. There are two classes of injuries, (1) permanent and 
partial, and (2) temporary and total disability. The decision by the 
Supreme court in this case does not seem to overrule the principle 
of the decision of the Supreme court in the case of Nitram Co. v. 
Creagh, 86 Atl. Rep. 435, in which it was held that if the petitioner 
were totaiiy but temporarily injured he would be entitled to compen- 
sation for a period of not exceeding three hundred weeks under sub- 
division A of Section 11 of the Act, and, if in addition he suffered 
disability, partial in character but permanent in quality, under sub- 
division C he would be entitied to further compensation in addition 
not to exceed four hundred weeks. In this case the decision goes 
only so far as that the total permanent and partial injuries under 
sub-division C cannot exceed the total amount allowed for total per- 
manent disability under sub-division B, to wit, four hundred weeks. 

The testimony now presented shows much greater injuries than 
appeared by the evidence at the first trial. 

Petitioner has been temporarily and totally disabled from per- 
forming all work for a period of forty weeks under sub-division A. 
Nitram Co. v. Creagh, supra. 

The injuries permanent in quality and partial in character, con- 
sist of a fracture of the skull at the base of the brain that produces a 
progressive condition of impairment of health which will probably 
reduce the remaining part of petitioner’s life one-half, and reduce 
his efficiency and working capacity in addition to the other injuries 
hereinafter stated, amounting to at least one-fourth of the general 
capacity of petitioner tc work; an allowance of one hundred weeks 
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is reasonable to cover this item. For the sight of one eye, if entirely 
lost, he would be entitled, under the Act, to compensation for a period 
of one hundred weeks. The eyelid does not close over the eye, and 
consequently the eye is very likely to be injured and his sight is now 
blurred at times. He will always be unable to work in a manner 
which will expose the eve to the introduction of foreign bodies or 
substances. Under the circumstances the usefulness of the eye has 
been impaired forty per cent. and an allowance of compensation for 
a period of forty weeks will be reasonable. The right side of the 
mouth is paralyzed, so that the petitioner is unable properly to mas- 
ticate food. This causes great annoyance and irritation and is un- 
doubtedly a disability. The swallowing of liquids causes great diffi- 
culty. This is a permanent impairment of his efficiency to the extent 
of one-eighth of total efficiency. The petitioner should be allowed 
compensation jor fifty weeks. The right nostril of the petitioner is 
in a condition in which it is impossible to breathe freely. This un- 
doubtedly impairs his efficiency, causes loss of sleep and serves to 
annoy and irritate the petitioner and impair efficiency one-sixteenth. 
Reasonable compensation for this will be twenty-five weeks. The 
hearing of the right ear has been impaired, to the extent of about 
ninety per cent., and there is an impairment, also, of the hearing of 
the left ear, so that the total hearing is impaired to a very great 
extent, amounting to a little more than one-sixteenth of total effi- 
ciency, and it would seem, under the circumstances, that the peti- 
tioner would be entitled to compensation for thirty weeks. The use 
of the right arm has been impaired to the extent of twenty-five per 
cent. In the event of the loss of the entire use of the arm, he would 
be entitled, under the Act, to two hundred weeks; under the circum- 
stances, the petitioner may have compensation for a period of fifty 
weeks. 

The amount allowed for temporary but total disability is, there- 
fore, thirty-eight weeks, and the amount allowed for permanent dis- 
ability partial in character is two hundred and ninety-five weeks, 
making a total of three hundred and thirty-three weeks. 

It is urged that the total is in contravention of the decision of 
the Supreme court in this case. The temporary but total disability 
of thirty-eight weeks is eliminated from the discussion as it is al- 
lowed under sub-division A. Nitram Co. v, Creagh, supra. The re- 
mainder is two hundred and ninety-five weeks, or practically a finding 
that petitioner has suffered disability permanent in quality but par- 
tial in character under sub-division C, amounting to three-fourths of 
total permanent disability under sub-division B. 

The evidence here makes a very strong case of permanent pro- 
gressive disability increasing as time passes which will cause peti- 
tioner’s death in one-half the time he would otherwise live, and dur- 
ing the one-half period of the remainder of his life his general effi- 
ciency will be greatly reduced probably more than one-half. The 
Court should be understood as finding as a fact that the disability 
permanent in quality and partial in character is at least three-fourths 
of total permanent disability. 
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Petitioner’s counsel has requested and will be allowed seventy- 
five dollars, in addition to costs, to be paid out of any amounts now 
past due and remaining unpaid to the petitioner. The request is very 
reasonable. . 

A statement and determination of facts should be prepared in 
accordance with these conclusions and in accordance with the Rule 
recently adopted by this Court. 
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DEAN OF ESSEX BAR HONORED. 


On May 4th a number of 
Judges, lawyers and laymen gave 
a dinner in the Essex Club at 
Newark to Hon. Joseph Coult, 
who, at the age of 81 years, and 
the dean of the Bar in Essex 
county, is probably the oldest 
practicing lawyer in the State. 

The dinner was given to Mr. 
Coult by his friend, Ex-Governor 
Fort, who had been a student in 
Mr. Coult’s office. Mr. Frank 
Bergen, general counsel for the 
Public Service Corporation, was 
toastmaster. The Ex-Governor 
began the speech-making by re- 
lating incidents in the early prac- 
tice of Mr. Coult in Newark, to 
which place he had gone from 
Newton, Sussex county. Mr. 
Coult followed, giving a review of 
national matters that had inter- 
ested him since 1840. Among 
other speakers were Hon. Alton 
B. Parker, of New York City; Mr. 
Richard V. Lindabury, Justice 
Francis J]. Swayze, Ex-Justice 
Gilbert Collins, Mr. Robert H. 
McCarter and Judge Frederic 
Adams. 


SOME STATE NOTES. 

The successor to Hon, Robert 
H. McAdams, of Elizabeth, who 
resigned the District Judgeship of 
that city, following his appoint- 
ment as clerk in Chancery, is Mr. 
Abe J. David. Judge David has 
been practicing law since Febru- 
ary, 1898. 


Mr. Nelson L. Petty, of Tren- 
ton, a counselor-at-law, has been 
elected a director of the Trenton 
Trust and Safe Deposit Co., to 
fil the vacancy caused by the 
death of the late Barker Gum- 
mere. Mr. Petty has been a trust 
officer of the Trust Company for 
a number of vears. 

On April 11 there was placed in 
the Flemington Presbyterian 
church a memorial window to the 
late Vice-Chancellor Abraham V. 
VanFleet, and his wife, Eliza- 
beth B. Van Fleet. The window 
is made in a group of three panels, 
each measuring four feet wide by 
twelve feet high, the middle 
panel showing the figure of an 
angel, the theme of the memorial 
being “The Angel of the Resur. 
rection,’ making the announce- 
ment, “He is not here, for He is 
risen.” The Vice-Chancellor died 
in January, 1895, and was greatly 
beloved by all who knew him. 

Judge Clarence L. Cole, of At- 
lantic county, has placed his 
resignation in the hands of the 
Governor, to take effect next Oc- 
tober. Judge Cole was formerly 
a Circuit Judge, but relinquished 
that higher position, at the re- 
quest of the then Governor Wil- 
son, to take his place on the 
Bench of Atlantic county. 

Probably the New Jersey Bar 
will be represented to a greater 
extent than usual at the next an- 
nual meeting of the American 
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Rar Association, as it will be held 
comparatively nearby—at Wash- 
ington, October 20-22. The Presi- 
dent of the Association, Hon. 
William H. Taft, will preside and 
deliver an address, and the Chief 
Justice of the Dominion of Can- 
ada will also make an address. 





NEW JUDGE OF ERRORS. 


On May 14th the Governor ap- 
pointed Mr. Robert Williams, of 
Paterson, as Judge of the Court 
of Errors and Appeals to succeed 
the late Judge Congdon, and he 
was sworn in almost immediately. 

Judge Williams was born in 
Paterson in 1860, graduated from 
Princeton in 1881, studied law 
with his father, the late Senator 
Henry A. Williams, was admitted 
to the Bar in 1884 and became a 
counsellor in 1887. He served in 
the Assembly in 1890 and 1891, 
and in 1894 he was elected to the 
State Senate. He was chosen 
President of that body in 1897. 
He has held a number of public 
offices, the latest being that of 
Public Utility Commissioner, 
from which he retired last year at 
the expiration of his term. 

This is not the first time that 
Mr. Williams has succeeded Gen- 
eral Congdon. The latter was a 
inember of the old Board of Rail- 
road Commissioners, but resign- 
ed, and Mr. Williams was ap- 
pointed to fill the vacancy. Mr. 
Williams was also a member of 
the State Riparian Commission 
for nearly six years, and resigned 
its chairmanship to succeed Gen- 
eral Congdon. 

Last winter Mr. Williams 
served on the special commission 
appointed by Governor Fielder to 
investigate the management of 
the State Home for Girls at Tren- 
ton. 
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HE WILL TAKE IT. 


Isaacs (who has been hit with 
a golf ball)—‘I vill have you in 
the law courts for dis. I vill sue 
you for five pounds damages!” 

Golfer—“But surely you heard 
me shout ‘fore’ ?” 

Isaacs—“Right! I vill take it!” 
—London Opinion. 





OBITUARIES. 
Mr. Martin WYckorr. 

On April 15th, at Asbury, War- 
ren county, N. J., Mr. Martin 
Wyckoff, a well-known member 
of the Warren county Bar, died, 
at the age of 80 years. 

Mr. Wyckoff was born near 
\White House, Hunterdon county, 
October 18, 1834, and was gradu- 
ated from Rutgers College in 
1855. He read law with Mr. 
Alexander Wutrts, of Flemington, 
long one of the ablest members of 
that Bar, and was admitted to 
practice as an attorney at the 
February Term, 1850, and as a 
counselor in. February, 1867. 
When the Civil War broke out 
ke assisted in raising a company 
of the Third N. J. Volunteers, of 
which he became lieutenant. Re- 
turning home in 1862, he began 
practice at Asbury, but the same 
Fall enlisted as Adjutant in the 
sist N. J. Volunteers, and, later, 
was attached to the staff of Gen- 
eral Paul with the rank of Cap- 
tain. After the war he returned 
to Asbury, and, with the excep- 
tion of some months a few years 
ago, when, meeting with business 
reverses, he went out of the State, 
he always remained at, and gen- 
erally did a large real estate legal 
business at Asbury. From 1888 
to 1890 he represented his county 
in the New Jersey Senate. 

Senator Wyckoff was _ twice 
married, his first wife being Miss 
Caroline Capner, of Flemington, 





MISCELLANY. 


and his second wife a Miss Van 
Amburg, of Lebanon. By his sec- 
ond marriage, a daughter, Miss 
Anna Wyckoff, survives. 


GENERAL JosePH W. Conxcpon. 


Judge Joseph William Cong- 
don, who was much better 
known as General Congdon, and 
who was a lay Judge of the 
Court of Errors and Appeals 
of this State, died in a hospital at 
Paterson May Ist, after an opera- 
tion there on the 25th of March 
preceding. Death was due to 
Bright’s disease. 

General Congdon was a silk 
manufacturer of Paterson; one 
time an alderman, a President of 
the State Railroad Commission, 
and also one of the State Board 
of Public Utility Commissioners. 
He was born November 26, 1844, 
in New York City, removing to 
New Jersey in 1867, where he was 
first engaged in the book and 
wholesale furnishing business. In 
1890 he became President of the 
Phoenix Silk Manufacturing 
Company, of Paterson, and was 
aiso President of silk mills at Al- 
lentown and Pottsville, Pa. From 
1903 to 1906 he was President of 
the Silk Association of America 
and in 1907 became President of 
the United States Silk Condition- 
ing Company. 

In 1903 General Congdon visit- 
ed Japan in the interests of the 
silk industry and was accorded an 
interview with the Emperor. In 
April, 1908, the latter conferred 
upon him the court honor of the 
“Most Distinguished Order of the 
Sacred Treasure of Japan,” with 
the rank of Commander, and with 
the decorative jewel of the order. 

General Congdon was a Repub- 
lican, a personal friend of Vice- 
President Hobart and Attorney- 
General Griggs and was active in 
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local politics. He served as al- 
derman of Paterson from 1879 to 
1583. In 1895, at the New Jer- 
sey Republican State Convention 
he nominated John W. Griggs as 
candidate for Governor, and in 
1907 nominated Vivian M. Lewis 
for the same office. 

In June, 1907, General Congdon 
was appointed by Governor 
Stokes to be State Railroad Com- 
missioner under the Colby law, 
and was elected President of the 
board. On March 17, 1909, he re- 
signed, to accept appointment by 
Governor Fort to the Court of 
Errors and Appeals, for the full 
term of six years, to succeed the 
late Elmer Ewing Green. 

General Congdon’s war record 
was as follows: He became a 
private in Company B, First 
Regiment (Hudson Brigade), 
February 1, 1860, and enlisted as 
a private in Company I, First 
Regiment Infantry, New Jersey 
Volunteers, War of the Rebel- 
lion, May 21, 1861. He was 
chosen corporal the day of his en- 
listment, became sergeant June 4, 
was wounded at Gaines Farm, 
Va., June 22, 1862, and was dis- 
charged in Baltimore, October 7, 
1862. 

In 1880 General Congdon or- 
ganized the Paterson Light 
Guard, which afterward became 
the First Battalion, N. G. N. J. 
He enlisted in the latter May 25, 
1880, as a private of Company B, 
became Lieutenant-Colonel in 
1885 and resigned in 1887. He was 
appointed Inspector-General by 
Governor Griggs January 21, 1896, 
with the rank of Brigadier-Gen- 
eral, and was brevetted Major- 
General by an act of the Legisla- 
ture. 

When Paterson celebrated its 
centennial in 1892 in 1892, Gen- 
eral Congdon was grand marshal. 
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He was a member of the Sons of 
the American Revolution, of the 
New Jersey Historical Society, 
the New Jersey Rifle Association, 
the Order of Elks and several 
Japanese societies. He was also 
active in several charitable organ- 
izations. 8 
General Congdon was_ also 
prominent in the Masonic order. 


Mr. Francis B. Lee. 


Mr. Francis Bazley Lee, the 
well-known lawyer-author of Tren- 
ton, died May 2d in Jefferson Hos- 
pital, Philadelphia, where he had 
been for a little time, suffering 
from a complication of diseases. 
Mr. Lee had not been well for a 
year or two, and his death did 
not surprise his immediate close 
friends, but it was unexpected to 
those who had not recently seen 
him, as he was formerly the picture 
of health. 

Mr. Lee was born in Philadel- 
phia, January 3, 1869, and was a 
son of the late Benjamin F. Lee, 
the former well-known clerk of 
the Supreme Court, who held the 
office for a quarter of a century, 
from 1872 to 1897. 

His early education was received 
in the old Lawrenceville school, 
and he was graduated from the 
State Model School at Trenton in 
1888, in the autumn of which year 
he entered the Wharton School 
of Finance and Political Economy 
of the University of Pennsylvania, 
after which he made a trip to 
Europe, and then entered the law 
office of the late Judge G. D. W. 
Vroom, of Trenton. He was ad- 
mitted to the New Jersey Bar at 
the June Term, 1893, and became 
counselor at the June Term, 1896. 

Mr. Lee was, nearly all his life, 
engaged in active literary work. 
Hie made many addresses on the 
subject of history, or the teaching 
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of history, his bent of mind being 
largely in an historical direction. 

In his associations with various 
historic-patriotic organizations, he 
further identified himself with his- 
torical inquiry in the State of New 
Jersey. He was a member of the 
New Jersey Historical Society, be- 
ing upon its publication committee 
having in charge the “State Arch- 
ives,” a member of the Princeton 
Historical Society, corresponding 
secretary of Sons of the Revo- 
lution in the State of New Jersey, 
a member of the board of man- 
agers of the Revolutionary Mem- 
orial Society of New Jersey 
and of the American Dialect So- 
ciety. He had acted as secretary 
and president of the Alumni As- 
sociation of the State Normal and 
Model Schools, and was connected 
with similar organizations. 

He was the author of numerous 
monographs, newspaper articles 
and other productions, the most 
important being a “Memorial of 
George White Worman,” Univer- 
sity of Pennsylvania, Law, 1888, 
issued in 1890; “Supreme Court 
of New Jersey,” Medico-Legal 
Journal, March, 1892; data relat- 
ing to New Jersey men in the 
Matriculate Catalogue of the Uni- 
versity of Pennsylvania; a series 
of articles on Colonial laws, legis- 
lation and customs, “New Jersey 
Law Journal,” 1891-1902; “Colon- 
ial Jersey Coinage,” 1893; “Agri- 
cultural Improvements in South- 
ern New Jersey,” 1894: “Jersey- 
isms,” 1894; “History of Trenton,” 
1895; “History of the Great Seal 
of New Jersey,” in Zieber’s 
American Heraldry, and “Outline 
History and Compilations and Re- 
visions of the Colony and State of 
New Jersey, 1717-1896.” He was 
also active in the preparation of 
the “General Statutes of New Jer- 
sey,” of 1896. 





MISCELLANY. 


During 1897 and 1898 Mr. Lee 
was receiver and managing editor 
of the “Trenton Times.” On 
June 12, 1894, he married Sara 
S., Eayre, of Vincentown, who 
with one child, Rhoda, survives 
him. 

Mr. Lee, always known as plain 
“Frank,” probably had a larger 
range of acquaintances with men 
of note, as well as with men with- 
out note, in this State, than 
any man who has_ recently 
lived in it. His nature was 
peculiarly sociable, and he was 
never so happy as when serv- 
ing his friends. He did a great 
deal for the city of Trenton in 
the way of stirring up public pride, 
and not simply in the matter of 
its Colonial and Revolutionary his- 
tory. To whatever was for the 
public betterment and civic prog- 
ress in the way of schools, parks, 
good roads, and other useful pub- 
lic utilities, he lent a helping hand. 
Even when a very young man he 
was active in public affairs, and 
never for his own aggrandizement, 
although he was not insensible to 
proper praise. 

At the funeral, which was held 
from the home of his widowed 
mother in Trenton, the honorary 
pallbearers were ex-Governor FE. 
C. Stokes, Chancellor Edwin 
Robert Walker, Henry W. Green, 
Nelson L. Petty, Nelson B. Gas- 
kill, Hugh H. Hilson, Thomas B. 
Holmes, John F. Clark, William 
J. Irick, and W. Wallay Davis. 
Interment was in Riverview Ceme- 
tery, Trenton. 


Justiczs WiiuarD P. VoorHegs. 


On May 3ist, Hon. Willard 
Penfield Voorhees, Associate Jus- 
tice of the New Jersey Supreme 
Court, died at his home, 35 Union 
street, New Brunswick. Death 
followed a general breakdown. 
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Justice Voorhees had been in ill 
health since he was stricken with 
apoplexy, while sitting in the Su- 
preme Court, at Trenton. 

Willard P. Voorhees was born 
in New Brunswick, July 28, 1851. 
He was the son of Abraham and 
Jane (Jarvis) Voorhees, and an 
honored member of a branch of 
the old Holland stock that went 
under the varying cognomens of 
Voorhees, Voorhis and van Voor- 
hees, the name being changed 
with succeeding generations. 

Willard P. received preliminary 
education at the Rutgers grammar 
school of New Brunswick, and 
further pursued his preparatory 
studies under the instruction of 
Gustavus Fisher. He then entered 
Rutgers College and was gradu- 
ated in 1871, in later years becom- 
ing one of the trustees of his alma 
mater. Upon leaving college, he 
began the study of law in the 
office of Judge Woodbridge 
Strong, and was admitted to 
practice at the New Jersey Bar in 
November, 1874. In February, 
1878, he became a counsellor. 

For thirty-four years he prac- 
ticed successfully in his native 
city, winning distinction in his 
professional work and acquiring a 
reputation for ability. His serv- 
ices were largely employed in the 
care and settlement of estates, as 
receiver for enterprises in finan- 
cial difficulties, in equity proceed- 
ings and in corporation cases, 
private trusts and litigations of 
large importance. 

He was solicitor for the New 
Brunswick Savings Institution, 
and he represented the New 
Brunswick Hosiery Company and 
the United States Rubber Com- 
pany. As receiver, he settled the 
affairs of the Mural Decoration 
Company and the Dime Savings 
Bank, and made sale of the 
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George Such collection of plants 
and orchids, probably at that time 
the largest in this country. As 
counsel for the executors of 
Christopher Meyer, which was 
probably his most important case, 
he conducted the litigation over 
the will and settled a legal con- 
troversy involving between $6.- 
000,000 and $7,000,000. Another 
important case in which he was 
successful was that of Davis 
against Steel, reported in 11 
Stewart 168. 

In addition to his membership 
in the New Jersey Bar, Mr. Voor- 
hees was attorney and counselor 
in the United States District and 
Circuit courts. He built up a 
large practice alone, entering into 
no legal partnership. 

He was a Republican in poli- 
tics, but had no desire to become 
an active seeker after office. For 
a time he was one of the 
Water Commissioners of New 
Brunswick, and in 1884 was a 
candidate for county clerk of 
Middlesex County, but was de- 
feated. No other political aspire- 
tions interfered with his steady 
devotion to the law. 

On January 22, 1908, he was ap- 
pointed an Associate Justice of 
the Supreme Court by Governor 
Fort for the full term of seven 
years. It is one of the few 
instances on record of the eleva- 
tion of a practicing lawyer to the 
highest judicial station without 
previous experience as presiding 
Judge of some lower court, and 
entirely dissociated from political 
life. His Circuit comprised the 
counties of Burlington, Mon- 
mouth and Ocean. 

Justice Voorhees married 
March 15, 1877, Miss Sarah 
Rutgers Neilson, of New Bruns- 
wick, daughter of Theodore G. 
and Catharine Bayard (Rutgers) 
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Neilson. They had one daughter, 
Catharine Rutgers, who died in 
her fourth year. 

Beside the widow, Justice Voor- 
hees left two half-brothers, Clif- 
ford, a lawyer, and Howard C., a 
physician, both of New Bruns- 
wick, and several half-sisters, one 
of whom is Mrs. Harold S. But- 
tenheim, of Madison. Another 
half-sister, Mrs. John Voorhees, 
of Jersey City, was killed some 
vears ago when a runaway horse 
dashed through the railing of a 
viaduct over the Pennsylvania 
Railroad tracks, at Jersey City. 

Justice Voorhees was a trained 
musician, devoting himself to the 
organ. For years he was the or- 
ganist of the First Presbyterian 
church. He had local fame as a 
horticulturist and orchid grower. 

He was a member of the Hol- 
land Society, the New York Ath- 
letic Club, the Union Club of 
New Brunswick, and other organ- 
izations. 

The funeral was held June 3rd 
from the First Presbyterian 
church, New Brunswick and inter- 
ment was in the Elmwood Ceme- 
tery. Dr. William W. Knox, as- 
sisted by Dr. W. H. S. Demarest, 
President of Rutgers College. At 
the request of the family no one 
made an address at the funeral. 

The honorary pallbearers were 
Chancellor Edwin R. Walker, 
Chief Justice William S. Gum- 
mere and Associate Justices 
Charles G. Garrison, Francis J. 
Swayze, Thomas W. Trenchard, 
Charles W. Parker, James J. Ber- 
gen, James F. Minturn and Sam- 
uel Kalisch. 

The services were attended by 
a large representation of the 
members of the Middlesex County 
Bar Association and by many law- 
vers from out of the city and 
county. 





